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| . | NTRODUCTI ON

Plaintiff Atlantic Cty Electric Co. (“ACE’ or
“Plaintiff”) brings this action agai nst Defendants Denise
Ri ccardo and the Estate of Jerry Riccardo (“Riccardos” or
“Def endants”) seeking to set aside an arbitration award which was
al l egedly procured by fraud. ACE contends that Defendants knew
at the time of the arbitration that Jerry Riccardo was suffering
fromterm nal cancer and that, despite having a duty to do so,
Def endants failed to disclose this to ACE. The Riccardos noved
for summary judgnment arguing that ACE' S fraud and

m srepresentation clains are tinme barred.



1. BACKGROUND

In 2005, the R ccardos filed a claimagainst ACE in the
United States District Court for the District of New Jersey
seeki ng noney danmages (the “first action”) for an accident in
which Jerry Ricardo (“M. Riccardo”) received an electric shock
causing himto fall down a | adder and sustain personal injuries.
The parties engaged in extensive discovery, especially regarding
M. Riccardo’s health, and |ater agreed to dism ss the matter and
place it in binding arbitration. The parties stipulated that the
JAVMS Arbitration Adm nistrative Policies would apply to the
arbitration. (Stipulation for Arbitration and Sel ection of
Arbitrator, doc. no. 44-1 at 15-16.) After the arbitration
hearing, on Septenber 3, 2008, the arbitrator entered an award in
favor of M. and Ms. Riccardo in the anmount of $750, 000, which
was paid in full.

As noted, the arbitration award was entered on
Septenber 3, 2008. The followi ng events are relevant in
determ ning when Plaintiff knew or should have known of the
alleged fraud in the arbitration hearing.

On Cctober 21, 2008, Plaintiff’'s counsel sent a letter
to counsel for M. Riccardo noting that counsel for ACE “hald]
been told” that M. Riccardo “may be suffering from brain cancer
or another termnal illness” and inquiring as to whether there

was any truth to these allegations. According to Plaintiff, no
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response was ever received. (Pl.’s Resp. at 5.) M. Riccardo died
on Cctober 25, 2008, less than two (2) nonths after the
arbitration award was entered. On October 31, 2008, counsel for
ACE notified Judge D ane Wl sh [Ret.], the JAMS arbitrator, that
it mght be necessary for ACEto file a notion to vacate the
arbitration award because of the newy discovered information.
On Novenber 6, 2008, JAMS responded that, pursuant to their
rules, Judge Wel sh no longer had jurisdiction over this matter.
On Novenber 17, 2008, Counsel for ACE wote to the
Judge Joseph Irenas of the United States District Court for the
District of New Jersey outlining the events that occurred after
the arbitration. This letter resulted in the parties having a
t el ephone conference with Magi strate Judge Ann Marie Donio of the
United States District Court for the District of New Jersey. The
t el ephone conference was unsuccessful in resolving the issues
relating to the arbitration. Thereafter, on January 29, 2009,
ACE filed a notion in the United States District Court for the
District of New Jersey asserting that the arbitration award
shoul d be vacated based on allegations of fraud in that the
Def endants had not disclosed M. Riccardo’s illness.? On April
29, 2009, before the court ruled on ACE's Mdtion to Vacate, ACE

filed a new conplaint in the United States District Court for the

! The notion, however, was filed in the first action
whi ch had been di sm ssed by agreenent of the parties to allow the
parties to proceed to arbitration.
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District of New Jersey (the “second action”) alleging that

Def endants violated the New Jersey Arbitration Act, Common Law
Arbitration, and Federal Rule of Civil Procedure 26. On May 1,
2009, Judge Irenas denied the defendants’ notion to dism ss,
filed in the first action, finding that the court | acked
jurisdiction to vacate the award.

On August 4, 2009, Judge Irenas transferred the second
action to this Court. On Septenmber 2, 2009, ACE filed an anended
conplaint in this Court, adding a claimfor common | aw fraud and
m srepresentation. On Septenber 14, 2009, Defendants filed a
nmotion to dism ss asserting that Plaintiff's clains were barred
by the statute of limtations. (Doc. no. 8.)

On February 4, 2010, this Court dismssed Counts I, II,

and 11l of Plaintiff’'s Conplaint. Atlantic Gty Elec. Co. V.

Estate of Riccardo, 682 F. Supp. 2d 498, 507 (E.D. Pa. 2010).

This Court denied Defendants’ Mdtion to Dismiss as to Plaintiff’s
comon | aw fraud and m srepresentation cl ai ns because the
Ri ccardos had not addressed why the fraud and m srepresentations
cl ainms shoul d be di sm ssed.

This Court nust now determ ne whet her Defendants are
entitled to sunmary judgnent as to Plaintiff’s common | aw fraud

and m srepresentation clains.



[11. DI SCUSSI ON

In their nmotion for summary judgnment, Defendants argue
that Plaintiff’s fraud and m srepresentation clains are tine
barred under Pennsylvania law. There are two issues which this
Court nust address in determ ning whet her Defendants are entitled
to sunmary judgnment: (1) whether the thirty (30) day tinme limt
in which a party nmust challenge an arbitration award in a
statutory arbitration applies to comon |aw arbitrations; and (2)
if so, whether Plaintiff knew or should have known of the alleged
fraud nmore than thirty (30) days prior to the tinme that Plaintiff

noved to vacate the arbitrati on award

A. Legal Standard for Summary Judgnent

Summary judgment is appropriate if there are no genuine
issues of material fact and the moving party is entitled to
judgment as a matter of law. Fed. R. Civ. P. 56(a). “A motion for
summary Jjudgment will not be defeated by ‘the mere existence’ of
some disputed facts, but will be denied when there is a genuine

issue of material fact.” Am. Fagle Outfitters v. Lyle & Scott

Ltd., 584 F.3d 575, 581 (3d Cir. 2009) (quoting Anderson v.

Liberty Lobby, Inc., 477 U.S. 242, 247-248 (1986)). A fact is

“material” if proof of its existence or non-existence might
affect the outcome of the litigation, and a dispute is “genuine”

if “the evidence is such that a reasonable jury could return a
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verdict for the nonmoving party.” Anderson, 477 U.S. at 248.

In undertaking this analysis, the court views the facts
in the light most favorable to the non-moving party. “After
making all reasonable inferences in the nonmoving party’s favor,
there is a genuine issue of material fact if a reasonable jury

could find for the nonmoving party.” Pignataro v. Port Auth. of

N.Y. & N.J., 593 F.3d 265, 268 (3d Cir. 2010) (citing Reliance

Ins. Co. v. Moessner, 121 F.3d 895, 900 (3d Cir. 1997)). While

the moving party bears the initial burden of showing the absence
of a genuine issue of material fact, meeting this obligation
shifts the burden to the non-moving party who must “set forth
specific facts showing that there is a genuine issue for trial.”
Anderson, 477 U.S. at 250.

Typically, the determ nation of whether a plaintiff’s
claimis barred by the statute of limtations is a “fact

i ntensive” issue, see Kach v. Hose, 589 F.3d 626, 642 (3d Cr

2009) (quoting Wlson v. El-Daief, 964 A 2d 354, 362 (Pa. 2009));
however, “where reasonable mnds could not differ on the
subject,” the statute of |imtations becones an issue of |aw
which is ripe for disposition at the summary judgnent stage. See

id.



B. Applicable Law Governi ng Enforcenent of the Arbitration

Awar d

At the tinme that the first action was dism ssed, the
parties agreed to submt their clainms to binding arbitration and
stipulated that the JAMS Arbitration Adm nistrative Policies
woul d apply to the arbitration. (Stipulation for Arbitration and
Selection of Arbitrator, doc. no. 44-1, at 15-16.) According to
the JAMS Rul es, either the Federal Arbitration Act or applicable
state law controls in a proceeding to vacate an arbitration
award. (JAMS Streamined Arbitration Rules & Procedures, doc. no.
48-4, Rule 20, at 18.) The parties have agreed that the Federal

Arbitration Act does not apply in this case. See Estate of

Ri ccardo, 682 F. Supp. 2d at 501 n.3 (citing Pl."s Br., doc. no.
10 at 14-15; Defs.’ Br., doc. no. 15, at unnunbered 1-2.)
Moreover, this Court has already determ ned that Pennsyl vania | aw

is applicable to Plaintiff’'s clainms. See Estate of Riccardo, 682

F. Supp. 2d at 505. Accordingly, the issue of whether Plaintiff’s
fraud and m srepresentation clains are tine barred is to be

det erm ned under Pennsyl vani a | aw.

1. Tinme in which to Move to Vacate an Arbitration
Awar d under Pennsyl vania Statutory or Comon Law
Arbitration Provisions

The issue of whether the thirty (30) day tinme limt

wi thin which a party nmust challenge an arbitrati on award applies



inthis case is essential to the disposition on this case since,
in the event that the thirty (30) day tine limt does not apply
to Plaintiff's clains, the two (2) year statute of limtations
whi ch applies generally in fraud and m srepresentation cl ains

woul d apply. Estate of Riccardo, 682 F. Supp. 2d at 507 n.13

(citing 42 Pa. C.S. 8§ 5524(7)). Because the parties agreed to
submt their clains to arbitration, Chapter 73 of the

Pennsyl vani a Code, which governs statutory and common | aw
arbitration, applies in this case and the two (2) year statute of
limtations, which generally applies to fraud and

m srepresentation clains, does not apply. See 42 Pa. Cons. Stat.

88 7301-7342; see also Sage v. Greenspan, 765 A.2d 1139, 1141

(Pa. Super. Ct. 2001).
Pennsyl vani a recogni zes two (2) types of arbitration

proceedi ngs, statutory and comon |law arbitration. Subchapter A
of Chapter 73, also known as the Pennsylvania Uniform Arbitration
Act (“UAA’), governs statutory arbitration. 42 Pa. Cons. Stat. 88
7301-7320. Subchapter B of Chapter 73 governs common | aw
arbitration. 42 Pa. Cons. Stat. 88 7341 & 7342. Pursuant to 42
Pa. Cons. Stat. 8§ 7302(a), under
Subchapter A,

[a]n agreenment to arbitrate a controversy on a

nonj udi ci al basis shall be conclusively presuned to be

an agreenent to arbitrate pursuant to Subchapter B

(relating to common |aw arbitration) unless the

agreenent to arbitrate is in witing and expressly
provi des for arbitration pursuant to this
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subchapter . . . in which case the arbitration shall be
governed by this subchapter.

If there is no express provision in the arbitration agreenent
provi ding that the UAA statutory provisions of Subchapter A
apply, then the arbitration is governed by the conmon | aw
arbitration provisions of Subchapter B. Sage, 765 A 2d at 1141.

42 Pa. Cons. Stat. § 7314(b), which is part of
Subchapter A, provides that an application of a party to vacate
an arbitration award, “shall be nmade within 30 days after
delivery of a copy of the award to the applicant, except that, if
predi cated upon corruption, fraud, m sconduct or other inproper
means, it shall be made within 30 days after such grounds are
known or shoul d have been known to the applicant.” 42 Pa. Cons.
Stat. 8 7342(b), which is part of Subchapter B, provides that,
“Io]ln application of a party nmade nore than 30 days after an
award is made by an arbitrator under section 7341 (relating to
common |aw arbitration) the court shall enter an order confirmng
the award and shall enter a judgnent or decree in conformty with
t he order.”

This Court has previously acknow edged that regardl ess
of whether Pennsylvania’ s statutory or common |aw arbitration
provi sions govern a particular arbitration, any challenge to an
arbitration award nmust be made by filing a petition to vacate the
award within thirty (30) days after the date of the award or in

the case where fraud is alleged, thirty (30) days after the day
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that the party knew or should have known of any all eged fraud.

Estate of Riccardo, 682 F. Supp. 2d at 501 n.3 (citing U_S.

Cains Inc. v. Dougherty, 914 A 2d 874, 877 (Pa. Super. C

2006); Sage, 765 A.2d at 1142; Beriker v. Permagrain Products

Inc., 500 A 2d 178, 179 (Pa. Super. Ct. 1985)).
This thirty (30) day rule was expressly adopted by the

Suprene Court of Pennsylvania in Mscatiello v. Hlliard, where

the court stated that, “[r]egardl ess of whether an arbitration
agreenent provides for arbitration pursuant to the UAA or conmon
| aw, application of a 30-day tinme limt for challenging
arbitration awards is appropriate.” 939 A 2d 325, 330 (Pa. 2007)
(citing 42 Pa. Cons. Stat. 88 7314(b) & 7342(hb)).

In Moscatiello, one of the issues before the court was

whet her the Federal Arbitration Act’s (FAA s) procedural
provision allowing for a three (3) nonth tinme frane in which to
chal | enge an arbitration award preenpted Pennsylvania' s
procedural rule, which set a thirty (30) day tinme limt. 939 A 2d
at 327. The court concluded that Pennsylvania s procedural rule
applied since it was consistent with the FAA'S goal of providing
for the enforcenment of arbitration awards and the Pennsyl vani a
rule “nmore quickly renders arbitration awards final.” 1d. at 330.
In determning the time limt applicable under

Pennsyl vania | aw, the Moscatiello court construed the arbitration

agreenent at issue as an agreenent for common |aw arbitration
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since the arbitration agreenent did not expressly provide that it
woul d be governed by the UAA, however, the court found that

whet her the agreenent was governed by the statutory or common | aw
arbitration provisions, the thirty (30) day tine [imt applied.
Id. at 330 (citing 42 Pa. Cons. Stat. § 7342(b)).?2

Plaintiff is correct in asserting that in Mscatiello,

t he underlying cause of action was for fraud and that the
plaintiff was not asserting that there was any fraud in the
arbitration at issue. However, given the express |anguage of

Moscatiello, that a petition to vacate an arbitration award nust

be filed thirty (30) days after the party seeking to vacate the
award knew or should have known that an all eged fraud occurred in

the arbitration hearing, the holding of Mdscatiello is not

[imted by the cause of action asserted.

The decision in Taylor-Wnfield Corp. v. W5 Liquidation

Inc. is distinguishable. The issue in that case was whether the

thirty (30) day tine limt for challenging a common | aw

2 Here, the parties stipulated that the JAMS Arbitration
Adm nistrative Policies would apply to the arbitration. Nothing
in the JAMS Streanmlined Arbitration Rules & Procedures expressly
provi des that the UAA governs this arbitration or that it is a
statutory arbitration. JAMS Rule 2 states that the parties may
agree on any procedures not specified by JAMS in |ieu of the JAMS
rules. However, there is no evidence that the parties agreed to
any procedures other than the JAMS procedures and, hence, there
is no evidence that the parties agreed to statutory arbitration.
Therefore, pursuant to 42 Pa. Cons. Stat. 8§ 7302(a), the
arbitration between ACE and the Ri ccardos was a common | aw
arbitration
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arbitration award is triggered on the date the |ast arbitrator
signs the award or on the date the award is delivered to the
parties. Nos. 2007-3847 and 2007-3977, 2008 W. 4337909 (March 31,
2008 Pa. . Comm Pleas, Mercer Cnty.). Wile the court adopted
a different rule for common | aw arbitrations than that used for
statutory arbitrations for the purposes of determ ning the date
fromwhich the thirty (30) day period begins to run, this

deci sion does not deviate fromthe Mscatiello court’s hol ding

that, regardl ess of whether the arbitration at issue is a
statutory or common law arbitration, the thirty (30) day tinme
limt within which to challenge the award appli es.

Utimately, Plaintiffs argunment that the thirty (30)
day tinme limt does not apply to comon |aw arbitrations is

essentially an argunent that Mscatiell o was decided incorrectly

by the Suprenme Court of Pennsylvania. As this is a diversity
action under 28 U. S.C. 8 1332, this Court is tasked with applying
Pennsyl vania |law as interpreted by the Suprenme Court of

Pennsyl vani a. That court having spoken on the issue, the matter
is settled. Therefore, as to the first issue presented in this
case, this Court finds that, Plaintiff had thirty (30) days after
the time when Plaintiff knew or should have known of any all eged
fraud in the arbitration to file a petition to vacate the

arbitration award. See Mscatiello, 939 A 2d at 330 (citing 42

Pa. C.S. § 7314(b)).
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2. VWhet her Plaintiff Myved to Vacate the Arbitration
Anvard within Thirty (30) Days After Plaintiff Knew
or _Shoul d Have Known of Any Alleged Fraud in the
Arbitration

This Court nust now address whether Plaintiff noved to
vacate the arbitration award within thirty (30) days after
Plaintiff knew or shoul d have known of any alleged fraud in the
arbitration. Judge Wl sh, the JAMS arbitrator, entered the
arbitration award on Septenber 3, 2008. On Cctober 21, 2008,
counsel for ACE sent a letter to counsel for the R ccardos
stating that counsel for ACE “ha[d] been told” that M. Riccardo
“may be suffering frombrain cancer or another termnal illness.”
M. Riccardo passed away on COctober 25, 2008. On January 29,
2009, ACE filed a notion to vacate the arbitration award in the
United States District Court for the District of New Jersey in
the first action. |In this notion, ACE cited to the certification
of Dr. Howard Levin, who was hired by ACE and eval uated M.

Ri ccardo prior to the arbitration hearing. (Levin Cert. | 1.)
After Dr. Levin learned of M. Riccardo’s death, he opined that
it was probable that M. Riccardo had devel oped cancer prior to
the arbitration hearing. (Id. § 7.) On April 29, 2009, Plaintiff
filed the instant action, the second action.

Pursuant to 8§ 7314(b), which, according to Moscatiello,

applies to common | aw arbitrations for purposes of determ ning
the tinme within which a party nust petition to vacate an

arbitration award, there is no requirenent that ACE knew t hat
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fraud occurred in the arbitration hearing in order for the thirty
(30) day time limt to be triggered. Rather, the thirty (30) day

time limt is triggered when ACE either “knew or should have

known that, allegedly, a fraud occurred in the arbitration
hearing. Here, counsel for ACE s letter dated Cctober 21, 2008
inquiring as to whether M. R ccardo was suffering frombrain
cancer or another termnal illness reveals that, as of that date,
ACE shoul d have known that sone type of fraudulent activity was
af oot .

Al t hough ACE was on notice as early as October 21, 2008
when counsel for ACE acknow edged that she “ha[d] been told” that
M. Riccardo “may be suffering frombrain cancer or another
termnal illness,” ACE did not obtain Dr. Levin's opinion until
January 29, 2009. Wile ACE took some steps to investigate the
claims of fraud by witing to counsel for the R ccardos and al so
by witing to Judge Wel sh and Judge Irenas, ACE did not nove to
vacate the arbitration award until January 29, 2009.°3

Therefore, as Plaintiff did not file the instant action
chal l enging the arbitration award until April 29, 2009, al nost

six (6) nonths after the October 21, 2008 date when Plaintiff

3 Even assum ng that Plaintiff's filing of the notion to
vacate the arbitration award on January 29, 2009 in the United
States District Court for the District of New Jersey, a court
wi thout jurisdiction to hear the matter, is the earliest date on
which Plaintiff challenged the award, the action would still be
barred by the thirty (30) day tinme limt within which a party
must nove to vacate an arbitration award under Pennsyl vania | aw
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knew or shoul d have known of the alleged fraud, Plaintiff’s fraud
and m srepresentation clains are tine barred.*

This Court need not exam ne whether ACE justifiably
relied on any alleged fraud or m srepresentation since

Plaintiff’s fraud and m srepresentation clains are tine barred.

| V. CONCLUSI ON
For the reasons set forth above, Defendants’ Motion for
Summary Judgnent will be granted. An appropriate order wll

foll ow

4 Plaintiff’s Motion for Leave to File an Anmended
Conmplaint to add a claimfor constructive fraud and unj ust
enri chment agai nst Defendants, Defendants’ attorney, Rosemary
Pinto, and against Rosemary Pinto’s firm Feldman & Pinto wll be
denied. Wile, pursuant to Federal Rule of Civil Procedure
15(a) (2), a court should “freely” give leave to amend a complaint
“when justice so requires,” leave to amend should not be granted
where the amendment would be futile. In re Burlington Coat
Factory Sec. Litig., 114 F.3d 1410, 1434 (3d Cir. 1997) (citing
Foman v. Davis, 371 U.S. 178, 182 (1962)); see also Lake v.
Arnold, 232 F.3d 360, 373 (3d Cir. 2000) (citing Foman, 371 U.S.
at 182). Here, Plaintiff failed to file a petition to vacate the
arbitration award within thirty (30) days after the time when
Plaintiff knew or should have known of the alleged fraud. Thus,
allowing Plaintiff to amend its complaint to assert claims for
constructive fraud and unjust enrichment would be futile.
Plaintiff cannot seek to circumvent the thirty (30) day
requirement by asserting claims in equity. See Prudential Prop. &
Cas. Ins. Co. v. MDaniel, 493 A 2d 731 (Pa. Super. C. 1985)
(finding that the plaintiff could not ignore the tine line
established by the UAA and attenpt to attack an arbitration award
t hrough a declaratory judgnent).
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ATLANTI C G TY ELECTRIC )
COVPANY, | NC., : ClVIL ACTI ON

NO. 09-03573
Pl ai ntiff,

THE ESTATE OF JERRY RI CCARDO
et al.

Def endant s.
ORDER
AND NOW this 10th day of August, 2011, it is hereby
ORDERED t hat Defendants' Motion for Summary Judgnent (doc. no.

43) is GRANTED and that Plaintiff’s Mdtion for Leave to File an

Amended Conpl aint (doc. no. 40) is DEN ED.

AND I T I'S SO CORDERED.

S/ Eduardo C. Robreno

EDUARDO C. ROBRENO, J.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ATLANTI C G TY ELECTRIC )
COVPANY, | NC., : ClVIL ACTI ON

NO. 09-03573
Pl ai ntiff,

THE ESTATE OF JERRY RI CCARDO
et al.

Def endant s.

JUDGMENT

AND NOW this 10th day of August, 2011, upon
consideration of this Court’s Order of August 10th, 2011, it is
her eby ORDERED t hat judgment is GRANTED in favor of Defendants

and against Plaintiff.

AND I T I'S SO CRDERED.

S/ Eduardo C. Robreno
EDUARDO C. ROBRENO, J
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